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Many aircraft operators hire their pilots as “independent contractors” instead of as employees. This
may save on administrative costs, but is there a downside? In short: yes. Most pilots are not
properly classified as independent contractors. Although treating pilots as independent contractors
IS common practice in the aviation industry, recent revenue shortages have triggered government
investigation of “employee misclassification.” In fact, the Department of Labor (DOL), the Internal
Revenue Service and fourteen states including California now share information as part of DOL’s
“Misclassification Initiative.”* As a result, you should carefully consider how to classify your
pilots.

l. Legal tests for independent contractors.

State and federal agencies use a variety of tests to determine if workers are “independent
contractors.” In a nutshell, “independent contractors” need to display a sufficient level of true
independence. Factors include whether the worker offers his or her services to multiple clients, acts
like a separate business, and has autonomy to decide how to complete the assigned job. Another
factor may be whether the worker supplies his own equipment for the job. Pilots, by the nature of
their work, do not have much autonomy. They must fly at the times and places directed by their
employers and the employers provide the principal piece of work equipment: the aircraft. Further,
because most employers want their pilots to be available as needed, many pilots only fly for one
operator. As a result, the typical pilot would not qualify as an independent contractor.

What about having the pilot sign an independent contractor agreement? While this sounds good in
theory, it may not work in practice. Auditors can disregard such contracts if the facts show the pilot
is not functioning as an independent contractor. It is not impossible for a pilot to meet the legal
tests: he or she could operate like a true business owner by advertising and providing pilot services
to multiple clients, paying payroll taxes and workers’ compensation, getting required business
licenses and insurance, and even setting up an independent business entity. Many pilots will be
deterred by the complexity of operating independently, however, even if they sign a contract saying

! See http://www.dol.gov/whd/workers/misclassification
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they will do so. Then, the operator will suffer the adverse consequences when an auditor concludes
the pilot was misclassified.

1. How risky is it to hire pilots as independent contractors?

So what are the risks of hiring pilots as independent contractors? Here are a few:

1. Your pilot makes an unemployment or workers’ compensation claim, triggering an
audit, or you simply get audited, causing a worker classification review;

2. The administrative costs of these audits include lost staff time and, potentially, legal
fees.

If the audit determines that your pilot was misclassified you could face:

3. Penalties, with interest, for failure to collect payroll taxes;

4. Liability for on-the-job injuries that would have been covered by workers’ compensation
if you had properly collected and submitted payments for the worker (and the additional
risk that your insurer could deny coverage for the claim for the same reason); and

5. Penalties for failing to pay workers’ compensation.

Also consider whether your insurance will cover losses caused by an independent contractor pilot.
As the operator, you can’t avoid liability for your pilot’s actions, regardless of whether the pilot is
an employee or independent contractor, but your insurer might deny coverage for actions of an
independent contractor pilot on the basis that it did not insure the pilot’s separate business. While
many aircraft liability insurers will agree to cover independent contractor pilots on your policy, you
need to resolve this with your insurer before a loss occurs.

It is also not unheard of for a pilot, even one who has signed an independent contractor agreement,
to sue an operator for loss of income and benefits such as paid sick leave, vacation leave or medical
benefits. Regardless of how this lawsuit plays out, just having attorneys and staff responding to it
may be a net financial loss to the operator. This loss can be avoided by treating the pilot as an
employee from the start.

I, What about substitute pilots?

Even though you only hire substitute pilots occasionally, the legal tests are the same as for regular
pilots. That means you should either:

1. Hire substitute pilots as occasional or temporary W-2 employees and pay the required
payroll taxes and workers’ compensation; or

2. Hire substitute pilots from another employer that treats the pilot as a W-2 employee and
pays the required payroll taxes and workers’ compensation. If you are hiring the pilot
from another company that properly treats the pilot as an employee, then you can treat
that company (and its pilots) as independent contractors.

If you choose to hire pilots from another company, your written contract with that company should
require it to pay the pilot’s employment taxes and workers’ compensation, and indemnify you if the
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company fails to make these payments. This provides some protection against the risks described
in Section Il. You should also work with your insurer to make sure you have adequate coverage
when using pilots hired from another company.

V. Make an informed decision.

As an aircraft operator you already know that the easiest solution is not always the best. That is
why, before you jump on the independent contractor bandwagon, you should explore the specific
issues related to your flight operations with professional advisors and do a thoughtful risk-benefit
analysis about how to classify your pilots.

Aero Law Group represents over 500 clients on six continents, including Fortune 500 companies, high-net-worth individuals,
governments and heads of state, and established and emerging commercial airlines in domestic and international transactions
involving the sale, lease, exchange and financing of commercial and business aircraft. Founded in 2000, our seven attorneys focus
their practice in the area of aviation law. Cumulatively, those attorneys have over 175 years of experience in aviation transactions,
complex tax issues and tax structuring. Aero Law Group attorneys have negotiated the acquisition or sale of more than 2000 new
commercial aircraft with all major manufacturers, including multiple Airbus A350s and Boeing 787s; and more than 500 business
aircraft of nearly all makes and models, including the first Boeing Business Jet. Their experience spans narrow and wide-bodies as well
as passenger-to-VIP conversions of airliner class aircraft, including Boeing 747s.

The information contained herein has been prepared for informational purposes only and is not to be construed as legal advice or
opinion. Such advice or opinion is given only after being engaged to do so with respect to the particular facts and circumstances of
your matter. The information provided is accurate at the time of writing, but may require revisions or modification as circumstances
change.
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